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OP1 NI ON

These appeal s are nade pursuant to section

185931/ of the Revenue and Taxation Code from the action
of the Franchise Tax Board on the protest of James R and
Wanda J. Veteto against a proposed assessment of addi-
tional personal income tax and penalty in the anmount of
$5,633.04 for theyear 1980, and aqallnst' a proposed
assessnment of additional personal income tax in the anount
of $6,399 for the year 1981; on the protest of James R
Vet et 0 agai nst proposed assessments of additional personal
Incone tax in the amounts of $3,233.50 and $2,866.50 for
the years 1982 and 1983, respectively: and on the protest
of Wanda J. Veteto against proposed assessnents of per-

. sonal income tax in the amounts of $3,113.50 and $2,785.50
for the years 1982 and 1983, respectively.

1/ Unl'ess otherw se specified, all section references are
To sections of the Revenue and Taxation code as in effect
for the years in issue.
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_ The primary question presented for our decision
I s whet her appellants, husband and wife, were California
residents for personal income tax purposes during the

Appeal s of James R and Wanda J. Veteto

years-1980 through 1983, inclusive.

_ pellants were married in 1947 and then lived in
this state for many. years. They owned a hone as well as .
rental property in San Bernardino. Appellants al so owned
aut onobi | es registered in this state, had bank accounts.
here, and received services from professionals practicing
in California. Since 1975, M. Veteto has spent consider-
able time out of this state working as an assistant super-

I ntendent for pipeline construction and 8gallty contro
for Fluor Construction and Engineering Conpany (Fluor).
Bet ween 1975 and 1978, he worked for Fluor in Al aska,.

Saudi Arabia, and Texas while returning to California for

short periods. During these absences, Ms. Veteto
apparently remained in San Bernardino. In Novenber 1978,
however, appellants |eased their honme, sold one of'their
automobi | es, and noved to Louisiana where M. Veteto was
assigned to work for the next ten nonths. In Novenber
1979, the couple returned to California for approximtely
one month and then departed for M. Veteto's next job
assignment in Venezuel a.

o In April 1980, while in Venezuela, Ms. Veteto'
injured her back and returned alone to this state on the
advice of doctors. Later that year; she rented an apart-
ment, purchased a nmotor vehicle,” and obtained a job with
the County of San Bernardino. |n November 1980, M.

Veteto returned to California for a three-week vacation.

In 1981, M. Veteto continued working in Venezuel a except
for a three-week period in December 1981 when he came back
to this state for a vacation. Ms. Veteto remained in the
San Bernardino area for the entire year. |In 1982, M.

Veteto worked in Venezuela the first nine nonths but then

took a three-nonth |eave fromhis job, part of which was
spent in California. Ms. Veteto noved back into the
famly home on the expiration of the [ease. |n 1983,

Fluor assigned M. Veteto to work in Saudi Arabia where he
stayed for the next fourteen nonths except for a lo-day
vacation in California. Ms. Veteto did not acconpany her
hushand to Saudi Arabia,- choosing instead to remain in
this state. Four years later, in OQctober 1986, the couple.
di ssolved their. nmarriage.

For 1980 and 1981, appellants filed joint income
tax returns which reported incone only to the extent of
Ms. Veteto's salary and their rental and interest
incone. The returns did not report M. Veteto's salary.
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Appeals.of Janes R. and Wanda J. Veteto

fromhis job with Fluor. For 1982 and 1983, Ms. Veteto
filed separate returns, reporting her salary, while M.
Veteto failed to file returns altogether. On review, the
Franchi se Tax Board (respondent) l|earned that M. Veteto
claimed to be a nonresident based on his extended absences
fromthe state. Respondent further discovered that apPeI-
| ants, durln% the appeal years, owned a home and renta
Prpperty in San Bernardino, an autonobile registered in

his state, continued to maintain accounts in California
banks; and obt ai ned professional services here. Based on
these connections with this state, respondent determ ned
that Mr.Veteto was a California domciliary who went
outside the state for tenporary or transitory purposes.
Consequently, respondent found Mr.and Ms. Veteto to have
been residents during each of the appeal years and taxable
on a”l of their income. Appellants thereupon filed these
appeal s.

Revenue and Taxation Code section 17041, inposes
a personal incone tax on the entire taxable income of
every resi dent of this state. Section 17014, subdi vision
(a), defines "resident" as a person domiciled in this
state who is outside the state for a tenporary ortran-
sitory purpose. The purpose of this definitionis to
delineate that class of individuals who should, contribute
to the support of the state because they receive substan-
tial benefits and protection fromits |aws and governnent
and 'to exclude those persons who, although domciled in
this state, are outside for other than tenporary or tran-
sitory purposes and thus do not enjoy the benefits and
protection of the state. (Cal. Admin. Code., tit. 18,
reg.. 17014, subdivision (a); whittell v. Franchi se Tax
Board, 231 cal.app.2d 278, 285 (4@ Cal . RpTT. ©/73L (1964).)

In these proceedings, appellants contend that.
M. Veteto was neither a domciliary orresident of this
state. The coupl e apparently concede that Mrs. veteto was
a resident, for"they have not” argued to the contrary much
| ess raised any objections againSt the proposed assess-
ments issued to her individually. Rather, appellants
claim that they separated with no intention of resumng
their marriage in April 1980 when M's. Veteto returned by
herself to this state from Venezuela. They then contend
that M. Veteto's earnings during the subsequent appea
%ears_mere separate property income which was not taxable
y this state; regardless of MsS. veteto's activities or
connections here, since he was not a resident. To begin
to resolve this matter, our discussion starts with the
|P%g|ry whet her or not'Mr. Veteto was domiciled in this
state.
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_ ~ "Domcile" has been defined as "the one |ocation
wi th which for |egal purposes a person is considered to
have the nost settled and permanent connection, the place
where he intends to remain and to which, whenever he is
absent, he has the intention of returning. ..."
(Whittell v. Franchise Tax Board, supra, 231 cal.App.2d at
284.) 1In order to change one s domiCile, a person must:
actual ly nmove to a new residence and intend to remain
there permanently or indefinitely. (ln re Murriage of
Leff. 25 cal.app.3d@ 630, 642 [102 cal.Rptr. 1951 (1972).)
Appellants have ostensibly argued that Mr. Veteto
establ i shed a new home in Loursiana in 1979 and did not
intend to ever return to California. The problem
however, with appellants' argunent is that the record in
this. matter contains no evidence denonstrating that M.
Veteto actually acquired a new domcile in Louisiana but
does reveal that appellants retained their hone, car, and
bank accounts in this state. The record al so shows that
Mrs. Veteto returned to San Bernardino permanently in
April 1980 while M. Veteto regularly returned to this
state on |l eaves fromhis overseas assignnents. \Were a
taxpayer's original, permanent home is in this state, we
must ‘assune that california continues to be their place of
domcile until they can show that it clearly changed.

(éQEeaI of Anthony J. and Ann_S. D'Eustachio, Cal. St. Bd.
of Equarl., y 8, 1985.)

_ Since Mr. Veteto' was domciled in "this state, he
W ll be treated as a nonresident only if he can denon-
strate that his absences from California during the years
at issue were for other than tenporary or transitory pur-
poses. Appellants contend that Mr. Veteto held a perma-
nent, career position with Fluer and was required to work
at various foreign-job sites. It is their'position that
t he extended periods of tine that Mr.Veteto was outside

~the state denonstrates that his absences were other than
temporary or transitory and that he was not a California
resident. W cannot agree for the follow ng reasons.

Regul ati ons provi de that whether ataxpayer's
absence from California was for a tenporary'or transitory
Burpose_ls essentially a question of ract to be determ ned

y examning all the ecircumstances of each case. (Cal.
Admin. Code, tit. 18, reg. 17014, subdivision (b).) Were
a California domciliary 1s enployed outside this state,

requl ations al so suggest” that his absence will be con-
sidered for other than tenPorary or transitory purposes if
the job is expected to last a long, permanent, or Indef-
inite period of time. (Cal. Admn. Code, tit. 18, reg.
17014, subdivision (b); Appeal of Anthony V. and Beverly
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b appeals of James R and Wanda J. Veteto

Zupanovich, Cal. St. Bd. of Equal., Jan. 6, 1976.) on
gil or occasions, this board has held that absences from
lifornia for enployment or business purposes are not
[re{je}y _tterrpto_raryt or tralnstltory |Sf they require a Ifong or
indefinite tinme to conplete. ee, e.0., Appeal 0
pavid A._and_Frances Steven(s,on, Calg. SFBEBG_T .ot Equal .,
Mar. 2, 1977; Appeal of christopher I. and Hoda A Rand,
Cal: St. Bd. O Equar., r. o, ] re recentry, we
have decreed that enploynent abroad in a position expected
to last an indefinite period of substantial duration indi-
cates an absence for other than tenporary or transitory
purposes.. (appeal of Jeffrey L. and Donna S. Egeberg,
Cal. St. Bd._IPI:_Iﬁ_I_%O_o qual ., Jury 30, 1985.)
_ It is well settled that respondentts determ na-
tion of residency is presumptively correct, and the tax-
payer bears the burden of showi ng error in that determ na-
tion. (Appeal of Patricia A. Geen, Cal. St. Bd. of
Equal ., June 227, 19/b.\) 'n thrs case, while apPeIIants
have stated that M. Veteto was permanently enp otyed b%/
Fluor and spent extended periods of time outside the state
every year, they have not presented any argunents or
evidence regarding the nature of his overseas assignnents
. during the appeal years. The record indicates that
Mr. Veteto worked i'n Venezuela in 1980, 1981, and 1982 and
n Saudi Arabia in 1983 butit also shows that he returned
to this state every year on vacation or leave. It is pot
clear from the record whether these assignments were short
or long-term assignments or tenporary or permanent ones.
Appeliants, noreover, have not nentioned whether
Mr. Veteto's assignments were expected to have been per-
manent or indefinite nor have they provided any documen-
tary evidence, such as an enploynent contract, from which
‘we can establish the expected duration of his assign-
nments. (See Appeal of Basil kand Ploy C. Fox, Cal. St.
Bd. of Equal.; Apr. 9, 1986.) W(thoul proof that
ur. Veteto was enpl oyed abroad in a position expected to
| ast at least an indefinite period of substantial
duration, we cannot find that his absences between 1980
and 1983 'were other than tergaorary or transitory in
Eurpose. (Appeal of Edward Tarring, Cal. St. Bd. of
qual ., Nov. 18, 1I987.)

)pel | ants have argued that M. Veteto maintained
. few connections with this state, pointing out that he did
not'use the fam |y bank accounts, retained no professional
or organizational ties, and had not voted in this state
. for several years. Appellants' argument ignores the fact

that mrs. Veteto resided in the stafe during the appeal
years and maintained the bank accounts and professional
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Appeal s of Janes R and Wanda J. Veteto

tiesas well as enployment and autonobiles. She al so
returned to live in the famly abode which the couple
continued to own along with their rental property. Wile
Mr.. veteto clains to have separated from his wife in 1980,
the record shows that appellant originally claimed that
Mrs. Veteto did not acconpany her husband due to her
health problems and that he stayed with her during his
| eaves from his overseas assignnents. 'The couple did dis-
solve their marriage but that was not until after the
appeal years in 1986. Appellants’ retention of the.
aforenentioned California connections denonstrates to us
that they derived sufficient benefits and protection from
the [aws and governnent of this state during the appeal
years to justify the finding that they were both resi-
dents. Accordingly, We nust conclude that M. Veteto was
a California resident during .the appeal years.21

The secondary issue here i S whether respondent

properly |nﬁosed a late fI|IU? penal ty agai nst appellants
in 1980. The penalty for failure to file atinely return
(Rev. and Ttax. Code 18681% must be sustained unless the
taxpayer establishes'that the failure was due to reason-
abl e cause and not willful neglect. (Appeal of Arthur W
Keech, Cal. St. Bd. of Equal., July 26, 1I977.) Here,
appel | ants adn1tted|g filed their return in June 1980° but
assert that they had requested an automatic extension of
time to file their return and then filed the return wthin
the extension period. Respondent, however, has stated
that it has no record of apPeIIants ever having requested
an extension. Because appellants have not proven that
they requested an®xtension eof time to file, we must find
t hat reasonabl e cause has not been shown for abatenent of

the penalty.

Based on the foregoing,_me must concl ude t hat
appel | ants have not carried their burden of proof with
respect to any issue. Accordingly, the action of the
Franchise Tax Board must” be sustained.

2/ Because we have held M. Veteto to have been aresi-
dent, we find it unnecessary to discuss appellants
"separate property Incone" argunenti
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ORDER

Pursuant to the views expressed in the opinion of
the board on file in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
code, that the action of the Franchise Tax Board on the
protest of James R and Wanda J. Veteto against a proposed
assessnment of additional personal income tax and penalty
in the amount of $5,633.,04 for the year 1980, and agai nst
a proposed assessment of additional personal income tax in
the amount of $6,399 for the year 1981, on the.protest of
James R Veteto agai nst proposed assessnents of additional
personal income tax in the amounts of $3,233.50 and
$2,866.50 for the years 1982 and 1983, respect|veldy; and
on the protest of Wanda J. Veteto against proposed assess-
ments of personal incone tax in the ampunts of §3,113.50
and $2,785.50 for the years 1982 and 1983, respectively,
be and the sane is hereby sustained.

Done at Sacranmento; California, this Ist gay
of ril, 1988, by the State Board of Equalization,’wth

Board Menbers M. Dronenburg, M. collis, and M. Davies
present.

Ernest J. Dronenburg, Jr. ,  Chai rman
Conway H.'Collis , Member
John Davi es* ,  Menber

. Menber

,  Menber

*For Gray Davis, per CGovernnent Code section 7.9
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